Order n° 03-06 of the 19th of Joumada El Oula 1424 corresponding to the 19th of July 2003 relative to the trademarks.

The President of the Republic, 

In view of the Constitution, notably its articles 38, 52, 122 and 124;
In view of the Order n° 66-48 of the 25th February 1966 carrying adherence of the Democratic and Popular Algerian Republic to the Convention of Paris for the protection of the industrial property of the 20th March 1883; 

In view of the Order n° 66-154 of the 8th of June 1966, modified and completed, carrying Code of Civil Procedure; 

In view of the Order n° 66-155 of the 8th of June 1966, modified and completed, carrying Code of Penal Procedure, 

In view of the Order n° 66-156 of the 8th of June 1966, modified and completed, carrying Penal Code, 

In view of the Order n° 72-10 of the 22nd of March 1972 carrying adherence to some provisions, 

In view of the Order n° 75-02 of the 9th of January 1975 carrying ratification of the Convention of 

Paris for the protection of the industrial property of the 20th of March 1883, reviewed in Brussels the 14th of December 1900, in Washington the 2nd of June 1911, in the Hague the 6th of November 1925, in London the 2nd of June 1934, in Lisbon the 31st of October 1958 and in Stockholm the 14th of July 1967, 

In view of the Order n° 75-58 of the 26th of September 1975, modified and completed, carrying Civil Code, 

In view of the Order n° 75-59 of the 26th of September 1975, modified and completed, carrying Code of Trade, 

In view of the law n° 79-07 of the 21st of July 1979, modified and completed, carrying Customs Code, 

In view of the law 84-17 of the 7th of July 1984, modified and completed, relative to the Financial Laws 

In view of the law n° 89-02 of the 7th of February 1989 relative to the general rules of consumer protection 

In view of the Order n° 03-03 of the 19th of Joumada El Oula 1424 corresponding to 19th July 2003 relative to the competition; 

In view of the decree n° 84 85 of the 21st of April 1984 carrying adherence of Algeria to the Treaty of Nairobi concerning the protection of the Olympic symbol adopted in Nairobi in the 26th of September 1981;
The Cabinet heard,

Promulgates the Order whose content follows: 

TITLE 1

DEFINITIONS AND GENERAL OBLIGATIONS

1st Article .- The object of the present Order is to define the modes of trademarks’ protection. 

Art. 2.- To the sense of the present Order, we mean by: 

1) Trademark: all signs liable to a graphical representation, notably the words, including people names, the letters, the numbers, the drawings or pictures, the characteristic terms of the products or their conditioning, the colours, alone or combined between them, that are destined and capable to distinguish the products or the services of a physical or moral person of those of others, 

2) collective trademark: all trademark intended to guarantee the origin, the composition, the manufacture or all other common characteristic of the products or services coming from various enterprises using the trademark under the control of its holder,
3) product: all natural product, agricultural, handmade or industrial, raw or sophisticated, 

4) service: all provision presenting an economic value; 

5) trade name: the name or the designation identifying the enterprise;
6) competent service: the Algerian National Institute of the Industrial Property. 

Art. 3.- The mark of product or service is obligatory for all product or service offered, sold or put up for sale on the national territory. 

When the nature or the characteristic of the products does not permit the appending of a trademark, this last must be carried on the packing or when it is impossible, on the containing. 

This obligation doesn't apply neither to the products or services of which the nature or the features don't permit any kind of marking, nor to the products carrying a label of origin. 

The provisions of the present article will be specified, as needed, by regulation way. 

Art. 4.- All mark of products or services can not be used on the national territory without having been subjected to a registration or a registration request filed before the competent service. 

TITLE II
RIGHT TO THE MARK

Section 1

Acquisition of the right to the mark

Art. 5.- The right to the mark is acquired by its registration before the competent service. 

Without prejudice of the right of priority acquired within the application of international agreements applicable to Algeria, the registration of a mark has a length of ten (l0) years with retrospective effect to the date of the deposit of the request.
It can be renewed for consecutive periods of ten (10) years in accordance with provisions fixed by the texts taken for the application of the present Order. 

The renewal takes effect the day following the expiration date of the registration. 

Art. 6.- Except usurpation, the mark belongs to the one that has, the first, satisfied the conditions required for the validity of the deposit or that has the first validly invoked the oldest priority for its deposit to the sense of the Convention of Paris, abovementioned. 

Anyone who presented, under the requested mark, products or services in an official international exhibition or officially recognized can ask, within three (3) months from the conclusion of the exhibition, the registration of the mark by claiming the priority right from the day where the products or services covered by the said mark have been exposed. 

Section 2

Motives of refusal

Art. 7.- Are excluded from the registration: 

1) the signs not constituting marks to the sense of the article 2, indent 1, 

2) the signs belonging to the public domain or without distinctive character, 

3) the signs consisting in the form of the products or their packing. If this form is imposed by the nature or by the function of these products or this packing, 

4) the signs opposite to public order or to the moralities as well as the signs whose use is forbidden in pursuance of the national law or the bilateral or multilateral conventions to which Algeria is a part, 

5) the signs that reproduce, imitate or contain among their elements of the arms, flags or other emblems, the name, the abbreviation or the acronym or the sign or official hallmark and guarantee of a State or an intergovernmental organization created by an international convention, except authorization of the authority competent of this State or of this organization. 

6) the signs liable to mislead the public or the commercial places on the nature, the quality, the source or on other characteristics of the products or services;
7) the signs that consist exclusively or partially of an indication liable to generate a confusion as for the geographical origin of the considered products or services, or that, if they were registered as a mark, would hinder unduly the use of the geographical indication by other people having the right to make use of this indication. 

8) the signs that are identical or similar to such a point to give rise to confusion with a mark or a trade name notoriously known in Algeria for identical or similar products of another enterprise, or the signs that constitute a translation of this mark or of this trade name. 

The provisions of this indent apply, mutatis mutandis, to the products or services that are not identical or similar to those for which the registration of the mark is requested in condition that, in this case, the use of this mark for these products or services indicates a tie between these products or services and the holder of the registered mark and in condition that this use risks to harm to the interests of the holder of the registered mark. 

9) the identical or similar signs to a trademark having been already the subject of a request of registration or a registration for identical or similar products or services to those for which the trademark is registered in the case such use would lead to a risk of confusion. 

Provisions of this indent apply also towards the marks whose protection expired one (1) year at most before the date of filing of the registration request, or towards the collective marks whose protection has expired three (3) years at most before this date. 

To the sense of this indent, it is taken into account of all priorities validly claimed. 

Art. 8. The nature of the products or services to which a mark applies can not constitute under no circumstances an obstacle to the registration of the mark. 

Section 3
Rights conferred by the registration

Art. 9.- The registration of the mark confers to its holder a right of ownership on the products and services that he has designated. 

Subject to provisions of the article under, the right of ownership on the mark confers to its holder the right to yield his mark, to concede a license and to forbid all people to use his mark commercially without his previous authorization, for identical or similar products or services to those for which this one is registered. 

The right conferred by the registration of the mark can be invoked against all third party that, in the absence of the holder's agreement, makes a trade practice of the mark, a sign or a trade name as similar as to make confusion on products or on identical or similar services. 

The holder of a mark notoriously known in Algeria has the right to forbid all third party to use his mark without his consent, in the conditions according to the article 7 (indent 8), above.
Section 4

Limitation of the rights conferred by the registration

Art. 10.- The registration of the mark doesn't confer to its holder the right to forbid to third party the trade practice of good faith:
1) of his name, of his address, of his pseudonym; 

2) of exact indications relative to the species, the quality, the quantity, the destination, the value, the place of origin or the time of the production of his products or the provision of his services, as long as it applies for a limited use, for the sole purpose of identification or of information and in accordance with the honest practices in industrial or commercial matter. 

Section 5
Obligation of use of the mark

Act. 11.- The exercise of the right conferred by the registration of a mark is subordinated to the serious use of the mark on the products or their packing, or in relation with the services that the mark serves to distinguish. 

The misuse leads to the revocation of the mark, except in the following cases: 

1) when the misuse doesn't last more than three(3) years uninterrupted, 

2) when before the expiration of the fixed period, the holder brings the proof that serious circumstances justify the misuse, in this case, an extension of the period not exceeding two (2) years is granted to him. 

Art. 12.- The use of the mark by the beneficiary of license will be considered like being made by the depositor or the holder of the mark. 

TITLE III
DEPOSIT, EXAM, REGISTRATION,

AND PUBLICATION OF THE MARK

Art. 13.- The formalities of file close to the competent service as well as the provisions and the procedure relative to the examination, the registration and the publication of the mark are determined by a regulation way. 

Except agreement of reciprocity, the applicant residing abroad must make themselves represented beside the competent service by a representative designated according to the regulation in force. 

TITLE IV
TRANSMISSION OF THE RIGHTS

Art. 14.- The rights conferred by the request of registration or by the mark can, independently of the transfer of all or part of the enterprise, be transmitted, in totality or in part or be put in pledge. 

The transmission is invalid if it has the effect of leading in mistake the public or the commercial surroundings, especially as for the nature, the source, the mode of manufacture, the characteristics or the faculty to the use of the products or services to which the mark is applied.
Art. 15.- The transmission or the pledge of the registered or recorded trademark in the sense of the article 14 above must, on pain of nullity, be established in writing and signed by the concerned parts, in accordance with the law governing the act. 

The transmission by fusion of enterprises or all other form of succession is validated by all document establishing this transmission, in accordance with the legislation governing the transmission.
Art. 16.- The rights attached to a mark can be the subject of an unique, exclusive or non exclusive exploitation license, for all or part of the products or services for which it has been deposited or registered. 

Art. 17.- The license contract, in the sense of the article 16 above, established according to the law governing the contract must, on pain of nullity, contain the mark, the length of the license, the products or services for which the license has been conceded and the territory on which the mark can be appended or the quality of the manufactured products or the services provided by the beneficiary of license. 

The license must be registered near to the register of the marks held by the competent service. The provisions of establishment of the register will be fixed by regulation way. An extract of the register numbered and signed will be held by the competent service. 

Art. 18.- The holder of the mark can invoke the rights conferred by this mark in opposition to a beneficiary of license who infringes one of the conditions described in the article 17 above. 

TITLE V
LOSS OF THE RIGHTS

Section 1

Renunciation

Art. 19. The registration of a mark can be the subject of a renunciation for all or part of the products or services for which the mark is registered. The provisions of the renunciation will be fixed by regulation way. 

Section 2

cancellation
Art. 20.- The registration of a mark can be cancelled by the competent jurisdiction with retroactive effect to the date of the deposit, on request of the competent service or a third party, when the request should not have been registered  for one or more motives described in the indents 1 to 9 of the article 7 of the present Order. 

The action in nullity cannot take place if the mark has acquired a distinctive character after its registration and is prescribed by five (5) years from the registration date of the mark, unless this latter has been requested on bad faith. 

Section 3

Revocation

Art. 21.- The competent jurisdiction revokes the registration of a mark: 

1) on appeal of the competent service or a third party concerned , if one of the motives described in the article 7, (indents 3, 5 to 7) of the present Order has risen after the registration and exists also at the time of the decision of revocation. However, if the motive of revocation follows from the article 7 (indent 2), the registration is not revoked when the mark has acquired a distinctive character after its registration; 

2) on request of a third party concerned, if it has not been made use of the mark in accordance with the article above. 

TITLE VI
PARTICULAR PROVISIONS TO THE COLLECTIVE

MARKS

Section 1

Property and use of the collective mark

Art. 22.- Each legal entity of public or private law can be the holder of a collective mark as it is defined to the article 2 (indent 2). 

Art. 23.- The owner of the collective mark has to look after the good use of its mark, in accordance with the legislative and regulation provisions on the subject. 

With that in mind, the regulation of use of the collective mark carrying status of this one will have to:

- define the particular conditions of use of the collective mark 
- foresee the carrying out of an efficient control of the use of this mark 

Section 2

Transmission, pledge, forced execution of the collective mark,

Art. 24.- The collective mark cannot be subject neither of transmission, nor of concession or pledge, nor of any forced execution measure. 

Section 3

Revocation of the collective mark

Art. 25.- Without prejudice of provisions of the articles 21 and 24 above, the competent jurisdiction revokes the registration of a collective mark, on the request of the competent service or on the request of a third party concerned when: 

1) the legal entity holder of the mark stops existing; 

2) the holder makes use, allows or tolerates a use of the mark in the conditions others that those prescribed by the regulation governing the use of the said mark;
3) the holder makes use, allows or tolerates a use of the mark liable to mislead the public on all common characteristic of the products or services for which the mark is used. 

TITLE VII
ATTACK ON RIGHTS AND SANCTIONS

Art. 26.- Subject to provisions of the article 10 above, constitute an offence of counterfeiting of the registered mark, every act which undermines exclusive rights of the mark accomplished by third parties in violation of the rights of the holder of the mark. 

The counterfeiting is an infringement punished by the penalties foreseen by the articles 27 to 33 below.
Art. 27.- The previous facts to the publication of the registration of the mark cannot be considered 

as having undermined rights that they are attached. 

However, the posterior facts to the notification of a copy of the registration of the mark, made to the presumed counterfeiter, would be recorded and sued. 

Art. 28.- The holder of the registration of the mark has the right to bring a judicial action against every person who committed or commits a counterfeiting of the registered mark; enjoys the same right in opposition to every person who has accomplished or accomplishes the acts that make probable that a counterfeiting will be committed.

Art. 29.- When the holder of the registration of the mark proves that a counterfeiting has been or is committed, the competent jurisdiction grants civil reparations, orders the interruption of the counterfeiting acts, or makes this pursuit dependent to the constitution of guarantees intended to assure the compensation of the owner of the mark or the beneficiary of an exclusive right of exploitation. The competent jurisdiction can pronounce, if necessary, all other measure foreseen to the article 30 below. 

When the holder of the registration of the mark proves that a threat of attack to his rights is imminent, the competent jurisdiction gives a decision on the threat of attack of the rights, orders the confiscation of the objects and instruments used in the counterfeiting and if necessary, their destruction. 

Art. 30.- The defendant to all action aimed in the present title can call for, in the same procedure, the cancellation or the revocation of the registration of the mark. In this case, provisions of the articles 20 and 21 of the present Order are applicable. 

Art. 31.- Except opposite stipulation of the contract, the beneficiary of an exclusive right of exploitation of the mark can act in counterfeiting If, after formal notice, the holder doesn't exercise this right. 

Art. 32.- Subject to the transitional provisions of the present Order and without prejudice of provisions of the Order n° 66-156 of the 8th of June 1966, modified and completed, carrying Criminal Code, every person who would have committed an offence of counterfeiting is liable of a pain of imprisonment of six (6) months to two (2) years and of a penalty of two millions five hundred thousand (2.500.000) to ten millions (10.000.000) of Dinars or only one of the two pains with: 

- temporary or definitive closing of the establishment; 

- confiscation of the objects, instruments and tools used in the counterfeiting, 

- destruction of the products object of the counterfeiting. 

Art. 33.- Are punished of imprisonment of one (1) month to a (1) year and of a penalty of five hundred thousand (500.000 DA) to two millions (2.000.000 DA) of Dinars or only one of these two pains: 

1) those who have counterfeited to provisions of the article 3 of the present Order in not appending a mark on their products or their services or who have sold knowingly or put for sale one or several products or offered services without mark, 

2) those who appended on their products or services a mark having not been subjected to a registration or to a demand of registration, in accordance with the article 4 of the present Order, without prejudice to the transitional provisions expected by the present Order.

TITLE VIII
PARTICULAR PROVISIONS
Art. 34.- In accordance with an order of the president of the court, the holder of a mark can proceed with a possible assistance of an expert, to the detailed description, with or without seizure, of the products that he pretends marked at his prejudice.
The order is pronounced on simple request and on the justification of the registration of the mark. 

When the seizure is required, the judge can demand the claimant a guarantee. 

Act. 35.- Failing to appeal by the claimant, either by the civil way, or by the penal way, in the period of one month, the description or the seizure is nil by right, without prejudice of the damages that can be requested. 

TITLE IX
TRANSITIONAL PROVISIONS
Art. 36.- All parties having not fulfilled the obligations of marking and registration decreed by the articles 3 and 4 of the present Order, should conform to these obligations within a period of one (1) year starting from the coming into force of the present Order. 

Art. 37.- The provisions of the present Order apply to the requests of registration deposited previously to the coming into force of the present Order. 

Art 38.- The registrations done in accordance with the Order n° 66-57 of the 19th of March 1966 remain governed by the aforementioned Order until their renewal. 

TITLE X
FINAL PROVISIONS
Art. 39.- Provisions of the Order n° 66-57 of 19th of March 1966 relative to the trademarks and trade are abrogated. 

Art. 40.- The present Order will be published in Journal Officiel of the Democratic and Popular Republic of Algeria. 

Made in Algiers, the 19thof  Joumada El Oula 1424 corresponding to the 19th of July 2003. 

Abdelaziz BOUTEFLIKA.
